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says: "When the ordinary judgment will not extend to the infliction of 
imprisonment, by way of punishment primarily, the accused may appear by 
counsel, and having made appearance the trial may proceed. And one state 
has declared substantially this rule by statute, as follows : "If the indictment 
or information be for a misdemeanor punishable by fine only, the defendant 
may appear upon arraignment by counsel." Washington, Bal. Code, § 6885. 
Doubtless, as Judge Hughes suggests in United States v. Shepherd, 1 
Hughes (U. S-), 521, in a somewhat analagous case, the notion that the 
physical absence of the defendant upon arraignment was a fatal defect in 
the proceedings, originated when the penal code of England was a very 
bloody one, and when the judges sought to mitigate the rigors of the law by 
availing themselves of technical irregularities to protect prisoners who were 
threatened with the most terrible punishments for the most venial offences. 
Under the humane laws which now regulate criminal proceedings, the reason 
for the old rule has largely passed away, and the statutes already referred to 
seem to voice the modern view. 



Unconstitutional Aids to Local Industries. — The wisdom of a great 
part of the legislation designed to regulate or suppress the sale or consump- 
tion of liquors has yet to be proved. It is doubtful whether a higher plane 
of morality exists in states where prohibition, so-called, is a feature, than 
may be noticed in jurisdictions which have not resorted to that measure. 
Granting, however, that laws tending to suppress the evil of "rum" are a boon 
to mankind, it ought equally to go without saying that these laws should not 
serve as a cloak for the oppression of a class of merchants who pay an 
immense revenue to the government and deal in a lawful article of commerce. 
Acts, therefore, which do not have as an object the honest policing of the 
liquor trade, but are partisan measures to benefit local dealers or producers 
by discriminating against outside merchants or products should be regarded 
with the contempt which hypocrisy of this kind deserves. 

It is for the courts to condemn such legislation. For that reason, decisions 
like that of the Texas Supreme Court in the recent case of Douthit v. State 
(Dec. 1904), 83 S. W. Rep. 795, will, we believe, be read with surprise. It 
was held, after a cursory examination, that a proviso to a law imposing certain 
taxes upon liquor dealers and requiring bonds to be procured by them was 
constitutional, although it stated that the "provisions [mentioned] shall not 
apply to wines produced from grapes grown in the state, while the same is 
in the hands of the producer or manufacturer thereof." Only one case was 
cited to sustain the position taken, American Sugar Re-fining Co. v. Louisiana, 
179 U. S. J89, and that is clearly distinguishable. It is strange that the Texas 
court could overlook the other decisions of the same tribunal bearing upon 
the question. In Welton v. Missouri, 91 U. S. 275, an act declaring a license 
tax upon merchandise peddled except the growth, product, or manufacture of 
Missouri was held void. In Guy v. Baltimore, 100 U. S. 434, an ordinance of 
Baltimore imposing a wharfage tax on extra-state grown products was decided 
to be invalid. It was there stated that a state cannot "build up its domestic 
commerce by means of unequal and oppressive burdens upon the industry 
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and business of other states," and that "if a state, under the guise of exert- 
ing its police power, should make such exclusion or prohibition applicable 
solely to articles, of that kind, that may be produced or manufactured in other 
states, the courts would find no difficulty in holding such legislation to be in 
conflict with the Constitution of the United States." So in Tiernan v. Rinker, 
102 U. S. 123, the Texas law of 1873, exempting from an "occupation" tax 
wine and beer manufactured in Texas, was held to be inoperative "so far 
as it makes a discrimination against wine and beer imported from other 
states. * * * A tax cannot be exacted for the sale of beer and wine when 
of foreign manufacture, if not exacted from their sale when o'f home manufac- 
ture." To the same effect, Walling v. Michigan, 116 U. S. 446. A great 
number of other decisions of the state courts announcing and affirming the 
invalidity of such legislation is collected in Black on Intoxicating Liquors, 
§§44, 79, and 17 Enc. op Law (2d ed.), 216. The more recent cases, also 
overlooked, in which similar questions have been involved, come to the same 
conclusion. In State v. Ebey (1902), 170 Mo. 497, a law exacting an inspec- 
tion fee from manufacturers of beer for the sale thereof within the state 
which those manufacturing for export need not pay, was held unconstitutional. 
See, also, State v. Bengsch (1902), 170 Mo. 81. So an exception to a statute, 
not requiring a license to sell intoxicating liquors "in sales by the makers 
thereof of native wine or of cider manufactured in the Commonwealth of 
Massachusetts" was held invalid and void in Commonwealth v. Petranich, 
183 Mass. 217. 

Such legislation has been considered nugatory for several reasons. It is 
an unwarranted interference with interstate commerce; Guy v. Baltimore, 
supra ; Commonwealth v. Petranich, supra : it denies the equal protection of 
the law guaranteed by the Fourteenth Amendment; State v. Bengsch, supra: 
and it unlawfully abridges the privileges and immunities of citizens of the 
United States; McCreary v. State, 73 Ala. 480. 

Both reason and authority indicate that the conclusion of the Texas 
Supreme Court is erroneous. 



Damages for Mental Suffering Unaccompanied by Physical Injury. — 
North Carolina has recognized for some time the right of a person to 
recover damages for mental anguish caused by the negligence of a telegraph 
company in failing to transmit or deliver a telegram, or in delaying its 
delivery, when the company had means of knowing that such failure would 
produce mental anguish. Usually the cases have involved the consideration 
of telegrams announcing serious illness or death. In the case of Green v. 
W. U. Tel. Co., — N. C. — , 49 S. E. Rep. 165, it is held that mental anguish 
may result from failure to deliver other messages than those telling of sick- 
ness or death. Dr. Green telegraphed a friend in Columbia to meet his 
daughter, a girl of sixteen, who would reach Columbia at midnight. Through 
negligence the company failed to deliver the message, and upon the girl's 
arrival there was no one to meet her. She was disturbed and anxious, but 
after some delay she was sent in a hack to her friend's home, which she 
reached Safely. She sued for damages for "mental anguish." The lower 



